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Evidence submitted on the LBTT supplementary charge on 
additional residential properties - Adviser briefing 
 
 
1. On the basis of the proposal in the 2016/17 Draft Budget to introduce a 

supplementary LBTT on the purchase of additional residential properties 

from 1 April 2016, the Finance Committee requested views on a number of 

questions with a response date of 29 January 2016.  The LBTT 

Amendment (Scotland) Bill was published on 28 January 2016 so the 51 

responses received were substantially prepared without sight of the Bill or 

accompanying documents.  The responses were from professional bodies 

and firms, industry bodies and firms, local councils and individuals.  In the 

very brief time available to review this body of evidence, I have 

endeavoured to summarize some of the key themes below under each of 

the questions asked by the Committee.  Abbreviations used are listed and 

their full form given in the Appendix.  

 

2. With the relatively modest estimated yield, this supplementary tax must be 

justified by its policy objectives.  Respondents are concerned at a lack of 

evidence supporting the proposed benefits and at the significant risk of 

unintended consequences.  The Bill introduces significant complexity for 

taxpayers and RS, which will increase if more reliefs are provided. Liability 

depends in some cases on statements of taxpayer's intentions and on 

others on the taxpayer's veracity regarding the existence of property 

holdings outside Scotland.  These will be very difficult for RS to police.  As 

some respondents have suggested, there is a good case for not rushing to 

implement this Bill from 1 April 2016 but to seek evidence, consult further 

and observe the impact of the SDLT measures on the rest of the UK and 

any knock on effects in Scotland.  If still considered appropriate, the 

measures could be introduced from 1 April 2017. 

The Scottish Government’s overall policy objectives in introducing the 
supplement and, in particular, whether it— 

 Is likely to “complement the Government’s commitment to 
supporting home ownership in a balanced and sustainable way.”  



 

2 
 

 “helps to ensure that the tax charge is proportionate to the 
taxpayer’s ability to pay.”  
 

3. Amongst the submissions, there was considerable scepticism that the 

measure will release more properties for first time buyers. ALACHO were 

concerned at the lack of research into the impact of buy-to-let purchasers 

on the property market, Scotland wide and regionally, as were the CIH. 

ALACHO note that during recent significant buy-to-let activity house prices 

have remained relatively flat and the number of first time buyers has risen.  

The absence of research increases the likelihood of unintended 

consequences from the measure. Craig Nicholson considered that the 

LBTT supplement was simply copying the SDLT measure which was 

aimed at a very real problem in London and South East England but had 

little relevance in Scotland.  KPMG and the LSS ask whether the SG has 

considered whether assistance for first time buyers would be better way of 

supporting home ownership and the LSS are unsure that of the Scottish 

property market is comparable with that in England and Wales. 

 

4. The NAEA are supportive of the SG's policy but see it as likely to be most 

effective in Edinburgh, Glasgow and Aberdeen in releasing additional 

properties on the market. They caution that they have not seen the 

increase in first time buyers at the lower end of the market that they 

anticipated following the introduction of LBTT. Other factors such as rising 

house prices and finance are important barriers to purchasing a home and 

any increase in first time buyers has probably resulted from easier 

borrowing rather than tax measures. They recommend a nationwide 

house-building programme to constrain upward pressure on house prices 

and allow more prospective buyers to enter the market. 

 

5. RICS believe the supplement may achieve a more equitable housing stock 

but are concerned at the potential impact on the rental market at a time 

when there is demand across all tenures. They do believe there is a risk of 

an influx of buy-to-let investors if the SDLT provisions are not matched.  If 

the legislation is implemented they urge the SG to ring-fence the tax yield 
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for housing, either for more social housing or mortgage deposit guarantees. 

 

6. SPF do not expect that the supplement will greatly support home 

ownership. Home ownership has been supported by financial measures 

such as help-to-buy. Affordability is an issue created by lack of supply and 

these measures are likely to reduce rather than increase the supply of new 

homes.  They are also puzzled why the SG has moved away from its 

principled stance of progressive taxation and reintroduced a slab tax. 

 

7. SAL doubt whether the policy objectives will be achieved as buyers will 

simply offer less for properties and the vendors will effectively bear the 

cost, particularly where the property is not attractive to home buyers.  First 

time buyers are likely to be relieved of competition in any case as the new 

tenancy regime will mean declining investment in rental property in 

Scotland.  The biggest impact of the proposals will be on vulnerable 

tenants and less will be spent on improving housing stock. The PRS needs 

tax incentives not tax penalties. 

 

8. The ICAEW consider that, in copying the UK proposals, the SG has 

missed an opportunity to distinguish Scotland as an attractive location to 

live, work and do business. In their submission they reiterate the serious 

concerns they have expressed on the UK SDLT proposals, noting multiple 

circumstances in which those who are essentially first time buyers will be 

subject to the tax and they also consider it unfair to smaller investors.  

They also challenge the overall justification for promoting home ownership 

at the expense of other forms of residential accommodation.  Home 

ownership is inherently unsuitable for many people including students and 

migrant workers.   In addition they note that by favouring investment by 

large corporates and discouraging individual investors, this policy will 

potentially increase the revenues of the UK government in the form of 

Corporation Tax and tax on dividend income while reducing SRIT on 

NSND income. 
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9. PwC caution that unforeseen consequences may follow from the 

introduction of a tax and without considerable economic analysis the 

impact on the housing supply is difficult to determine.  They give examples 

of how the price paid for a property does not give an indication of the 

ability of the buyer to bear the tax.  

 

10. Some witnesses considered that an increase in available properties for 

first time buyers was more likely in areas where property values were high.  

With regard to rural areas and other areas where property values were 

lower, views were expressed that barriers other than availability of 

property on the market constrained first time purchasers, with size of 

deposits, insecurity of income and creditworthiness restricting the 

availability of mortgages.  ACC's response commented on earlier 

experience with schemes targeted at rural areas which demonstrated that 

a substantial collapse of house prices would be necessary to make homes 

affordable to those on low incomes. 

 

11. A property investor, Martin Payne, produces calculations which he 

considers show that the proposed supplement will make buy-to-let 

investment in properties in the price range favoured by first time buyers 

relatively more attractive.  Instead of an LBTT supplement across all prices, 

he suggests that it be restricted to the sector of the market where first time 

buyers make purchases and set at, say, 10%, discouraging competition 

with first time buyers while encouraging continued investment at higher 

price levels.  An exemption from this limited supplement for new-build buy-

to-lets would encourage more development of 1 and 2 bed properties in 

this price range. 

 

12. A second policy reason for introducing the LBTT supplement is concern 

that the proposed SDLT charge on additional properties would divert 

investment, particularly in lower value properties, to Scotland further 

restricting the availability of properties to first time buyers. Other than the 

RCIS, there was some scepticism express about this by respondents.  The 

CLA believe that the more onerous legal obligations placed on landlords in 
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Scotland, particularly once the new tenancy regime comes into force, 

mean that it is likely that landlords will choose to invest elsewhere in the 

UK rather than in Scotland. So first time buyers are unlikely to face 

competition from a surge of new investors in Scotland.  

 

13. A general concern is that the LBTT supplement will lead to a reduction in 

investment and availability of rental accommodation. Some agents note 

that there is already consistently higher demand for rental properties than 

availability. Several letting agents have noted that landlords are 

considering selling their letting properties as a result of the forthcoming 

restriction on income tax relief for interest and the supplement will create a 

double hit to the sector. The ICAEW quote the findings of a survey by 

YouGov for the Council of Mortagage Lenders that 34% of landlords will 

reduce investment in the PRS following the announced income tax 

changes and the SDLT additional rate.  Where properties are sold tenants 

are evicted. Many of them will be unable to or uninterested in buying and 

may struggle to find new rental accommodation.  

 

14. The CIOT refer also to this double hit with the income tax changes 

increasing costs in the buy-to-let sector and indeed in some cases 

landlords may be subject to tax on "income" when in fact they have 

suffered a commercial loss.  This change needs to be taken into account 

when considering the potential impact of LBTT supplement on the Scottish 

housing market. The CLA give a detailed critique of the potentially 

damaging impact of the supplement on the Scottish housing market and 

property businesses.  The biggest losers will be vulnerable tenants in their 

opinion. 

 

15. HFG, noting that there are more households living in the PRS than in 

housing association properties, consider the contribution of the PRS 

significant and much needed.  Together with an improving property market 

and the reduction in income tax reliefs, this measure will take properties 

out of PRS and scarcity will drive up rents.  Increased homelessness is a 

real risk as the barrier to home buying for the less well off is availability of 
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finance not the availability of properties.  They fundamentally disagree with 

the policy basis of the proposal that taking properties out of PRS will level 

the playing field for first time buyers. The supplement will be factored into 

the business model of serious property investors whether pure investors or 

socially motivated, and will lead either to a reduction of money spent on 

the property subsequent to purchase or, in a sluggish market, it will lower 

the price for the vendor. 

 

16.  Shelter on the other hand doubt whether rents will rise as a result, seeing 

other factors than landlord's costs as key to determining rents.  They also 

see the proposal as reducing instability in the buy-to-let sector where the 

Bank of England has detected risk of default by highly geared investors. 

Repossession of properties generally results in eviction of the tenant.  

They do not specify how the LBTT supplement will increase stability, 

however. With buy-to-let investors having easier credit and thus increasing 

house prices, they consider that the LBTT supplement will redress the 

balance in favour of first time buyers. 

 

17.  ACC note that provision of accommodation by employers can be 

necessary, particularly where property prices put purchasing out of reach. 

In such circumstances, the supplement will increase the cost of 

employment.  

 

18. The importance to property developers of "off plan" sales to investors was 

noted by KPMG and others.  Such sales make it easier to fund the 

development and increase the availability of new build property to home-

buyers.  AREF note that institutions invest for the long term and stability in 

tax and other matters is important to them. For example, many left the 

market or reduced exposure during the 1970s when legislation introduced 

rent controls and overly prescriptive tenancy protection. A climate in which 

landlords are seen as a target for higher taxation may discourage 

investment.   
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19. The Caledonian Estate Agency, operating in the Cairngorms National Park, 

and others are concerned that reduced investment in second homes and 

holiday let accommodation will hit tourism dependent areas and 

businesses. Second homes have been a feature of some areas of 

Scotland since Victorian times and many local businesses are dependent 

on the annual influx of prosperous consumers.  Local builders and 

developers, too, will be hit by a reduction in the demand for holiday homes 

and homes for letting and this may have a knock on effect reducing 

availability of new build properties for home-buyers. Highland Park 

Development, currently completing a 14 house residential development in 

Killin conceived as primary, secondary and holiday homes, have 

significant concerns over the impact of the tax. In a price range around 

£250,000 the LBTT will increase from £2,000 to over £9,000.  They believe 

the tax will have a an "extremely negative impact" on small developers, 

tourism in rural Scotland and soon-to-be retirees who wish to lock-in their 

future retirement homes or supplement limited retirement funds.  

 

20.  Solicitor, Paul Matthews, believes the measures to be bad for the 

Dumfries and Galloway Area.  The market is weak and purchasers need to 

be encouraged.  There is already an unmet need for rental 

accommodation.  In this market properties can take years to sell so this 

measure will be a further barrier to those who wish to downsize as they get 

older.  

 

21. A consequence of reducing the number of second homes will be a 

reduction in the number of properties with council tax discount. ACC note 

that this will indirectly reduce funding for Strategic Housing Investment 

Plans. Councils which restrict the discount are permitted to retain and 

apply the additional council tax to such plans. An increase in grant funding 

may become necessary. 

 

22.  A number of respondents, including Alistair Wood, refer to the contribution 

to housing stock arising from the renovation of empty and derelict 

properties.  As part of his business, he buys properties in disrepair, which 
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are not mortgageable or suitable for a first time buyer, and renovates them 

for sale or rental. Such properties require the expertise and finance of 

landlords and property traders to bring them up to standard for sale or let. 

The supplement may have the effect of reducing this activity and 

countering the policy objective of increasing available housing. 

 

23.  A number of private landlords consider that the proposed legislation is not 

even-handed and will disadvantage local private landlords and favour 

large and institutional landlords.  As CIH note, issues in regard to 

standards in certain areas of the private rental sector are being addressed 

by regulatory legislation. Private landlords make a positive contribution to 

the stock of available housing and should not be subjected to tax that is 

not payable by institutional and larger investors. 

 

24. The SG has laid considerable store in being guided by the principles of 

good taxation set out by Adam Smith namely certainty for the taxpayer, 

liability proportionate to the ability to pay, convenience and efficiency of 

collection. The CIOT considers that the only one of the four addressed in 

the proposal is ability to pay, although one respondent whose property 

rental businesses has made losses for the last two years queried whether 

ownership of property indicated ability to pay. The ICAEW also challenge 

the link between cost of a property and ability to pay. Where liability to pay 

the supplement on a purchase is dependent on successful sale of another 

property, there will often be uncertainty for taxpayers. Liability may depend 

on matters outside the taxpayer's control.  Convenience should include the 

availability of free funds to pay the tax. If liability arises because a sale 

falls through, a taxpayer will be faced, not only with finding bridging 

finance, but finding a means to fund the tax charge.  As liability will be 

dependent on factors outwith the immediate transaction taking place, 

efficiency of collection will be undermined.  RS will have to police taxpayer 

declarations as to their intentions, their other property holdings or the 

absence of such holdings and their use of these other properties.  In some 

cases, the persons making the declarations will be outside the UK and, 

even where they are not, verifying the ownership and use of properties 
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outside Scotland and the UK will not be easy. 

 

25.  Apart from those who would aspire to own a property but cannot obtain a 

mortgage or find a suitable property, many people prefer to rent rather 

than buy.  These include young people who have yet to settle into a 

longer-term job or career and people whose employment is uncertain or 

otherwise leads to regular changes of location. It is important that their 

interests are balanced with those of home-buyers. CIH suggests that the 

impact of the supplement should to be monitored to ensure this balance is 

achieved. If the yield from the tax is ring-fenced for investment in 

affordable housing, for support to first time buyers and for improvement of 

standards in the private sector this will provide balanced support for first 

time buyers and those seeking rented accommodation. HFG also ask 

whether the yield will be ring-fenced to build affordable homes. 

The proposed 3% rate for the supplement and the £40,000 purchase 
price at which it is proposed to take effect. 

26. The CLA and SAL note that the less favourable legal framework in 

Scotland is a disincentive to investment in housing and therefore the 

threshold and rates should not be the same as the rest of the UK. They 

suggest that the rate should be lower than 3% and that the threshold 

should be raised above £40,000.  KPMG also suggest that a rate lower 

than 3% will promote investment in Scotland but welcome the £40,000 

threshold as it means that purchases up to this level remain non-notifiable. 

ICAEW point out that the supplement will lead to rates of 13% on 

properties over £325,000 and 15% on properties over £750,000 with 

potential disincentive to senior executives and entrepreneurs considering 

relocating to Scotland.  As high-end properties are not targeted by first 

time buyers, the supplement if introduced at all, should be limited to 

properties below, say, £250,000. 

 

27. The CIOT, ICAEW, SPF, LSS and others note that the threshold 

reintroduces the "cliff edge" feature which created market distortions under 

the old SDLT regime and was eliminated on the introduction of LBTT and 
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is inconsistent with a progressive tax regime.  A buy-to-let purchaser 

paying up to £40,000 will pay no supplement while one paying £40,001 or 

more will pay at 3% on the total amount. The LSS advocate the 

introduction of a taper to ameliorate the "cliff edge".  

 

28.  Members of HFS note that a flat 3% is counter to the progressive 

approach previously adopted for LBTT and that the £40,000 threshold is 

so low that the supplement will apply to all new build properties. 

 

29.  Barry Burton notes that in the market at a property values around £40,000 

the potential first time buyers are limited by lack of creditworthiness or lack 

of interest in property ownership. The LBTT supplement of £1,200 on buy-

to-let purchasers will not change this.  In terms of the policy objective, the 

threshold is lower than it needs to be. 

 

30.  HFG consider the £40,000 threshold far too low.  First time buyers are not 

active at this level due to unavailability of mortgages or absence of finance 

to upgrade the properties.  If the supplement is truly meant to release 

properties for first time buyers it should only start applying at a level where 

first time buyers are active, say £50,000. Otherwise the supplement simply 

penalises those likely to improve sub-standard properties and bring them 

into the PRS. 

The Scottish Government’s estimate that the measure will raise between 
£17 million and £29 million in 2016-17. 

31.  SFC draw attention in their submission to multiple factors that could 

impact on yield and on the broad, largely UK based data on which the 

estimate is based. 

 

32. The CIH highlight the absence of relevant data for Scotland and that the 

SGs forecast is based on UK level data and anecdotal evidence.  In the 

absence of data, the estimates are the best possible in the circumstances.  

In the light of this, the impact of the supplement should be closely 

monitored and the rate and threshold reviewed if necessary.  The CLA 



 

11 
 

caution that due to the less favourable legal framework for landlords in 

Scotland it is likely that investors will choose to invest elsewhere in the UK 

unless there are tax advantages to investing in Scotland. They believe that 

this will mean very few investors will choose to invest in Scotland and 

consequently proceeds from the higher rate of LBTT will be small. 

 

33. The ICAEW are concerned that the estimates do not appear to factor in a 

behavioural response which may be significant.   

 

34.  KPMG consider any estimate at this stage should be treated with caution. 

A hastily introduced tax with minimal consultation is likely to have 

unpredictable consequences.  In any case it is unclear whether the policy 

intention is to deter the purchase of additional residential properties, in 

which case a lower yield indicates success, or whether it is a revenue 

raising measure where a high yield is looked for. This needs to be clarified. 

 

35.  NAEA recommend that the estimates be treated with caution and point to 

the behavioural responses to the introduction of LBTT.  They would like to 

see the money raised used to build more houses and fund initiatives to 

help first time buyers. 

 

36.  SAL anticipate a decline in investment in property to let in any case and 

so proceeds from LBTT supplement will be small.  SPF cannot find any 

indication that the estimates take account of a potential decline in activity 

as a result of the supplement and they consequently question whether the 

estimates are robust. 

Any reliefs or exemptions that you consider should form part of the 
legislation. 

37.  While the inclusion of purchases by companies of residential property in 

the supplementary charge is believed to be an anti-avoidance measure to 

prevent avoidance by individuals, the role played by larger investors in 

stimulating construction and providing capacity in the rental sector is 

important. AREF point out that the LBTT legislation already recognises the 
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need for a measure of relief for larger transactions.  Six or more dwellings 

purchased in a single transaction are taxed at the lower non-residential 

rate and multiple dwellings relief is available on a purchase of two or more 

properties together.  For LBTT supplement they recommend complete 

exemption for institutional investors. They offer two existing legislative 

tests to determine those due relief: the genuine diversity of ownership test 

used for authorised investment funds and the "non-close" test used for 

REITs. PwC offer diversely held company and widely marketed scheme in 

terms of section 14F, TCGA 1992 as an alternative existing test. 

 

38. There is support for this relief to be available more generally to larger 

scale investors.  If this is the route chosen, AREF consider that size of 

property portfolio, e.g. five rental properties, rather than size of transaction 

should be the test.  To avoid discriminating against new entrants, a period, 

say 18 months, should be allowed to reach the five property threshold.  If 

the threshold were reached within the time limit, LBTT supplement would 

be refunded, as in the case of disposals of a previous main residence. 

Pinsent Masons suggest that the relief should be available where the 

investor already owns six or more properties or the transaction concerns 

six or more properties.  They also suggest that the relief should be 

available to individual investors as well as corporates. 

 

39.  The CIOT suggest that the reliefs from higher rate SDLT in Schedule 4A, 

Finance Act 2003, offer a potential model for relief from LBTT supplement. 

Alternatively to AREFs focus on size of portfolio, which they consider 

discriminatory towards new investors, they and the PRS Champion 

(quoted in Brodies' submission) suggest that relief apply to multiple 

simultaneous purchases. Jonathan Gordon suggests that a multiple 

purchases relief be targeted at purchases on the same site or 

development as these investors are not competing in the market with 

home-buyers. While the UK SDLT consultation has suggested 15 as an 

appropriate number, the CIOT, HFS, LSS, Brodies and others, consider 

that 6 would be appropriate as there is already an LBTT relief which 

applies to purchases of six properties. Without this alignment, there is not 
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only room for confusion but also the possibility of the existing relief 

deeming a purchase to be non-residential for regular LBTT but leaving it 

subject to the supplement on purchase of residential property.  Such a 

multiple purchase test would require consideration of whether all 

properties must be part of the same sale and purchase agreement, or be 

linked transactions or indeed whether it would apply to all the phases of a 

development where purchases occur in phases.  

 

40.  E&Y suggest a refinement where the test would not be the number of 

properties in the transaction but the number held on completion of the 

transaction.  Using the SDLT proposed number of 15, this would put the 

person who owns one dwelling and buys 15 on the same footing as one 

who owns 15 and then buys one. Brodies also suggest a "portfolio" test 

but suggest six in line with their proposals for single transactions.   E&Y 

are concerned however that these rules discriminate against small 

developers who are important in the market and who buy and develop 

property for resale.  They suggest a relief for all developers conditional on 

genuine development.  To prevent avoidance there could be a time limit on 

development similar to the approach under sub-sale relief.  An alternative 

would be to use the income and corporation tax rules and only give relief 

where the subsequent sale will be treated as trading income. 

 

41. ALACHO, CIH and the Cyrenians are concerned at the potential impact on 

the affordable houses programmes of LAs and RSLs. House purchases in 

the social sector play a beneficial role in the market as particularly evident 

after the 2007/08 financial crash. The measure will impact on existing 

affordable housing programmes and restrict the overall capacity of the 

sector to meet the SG’s target of 50,000 new affordable homes over the 

life of the next parliament.  In the light of this, LAs and RSLs should be 

exempt from the supplement. ICAEW similarly suggest relief for accredited 

landlords, considering a relief based on the quality of landlord more 

targeted than one based on size or category. HFG, perceiving a need for 

greater provision within the PRS, suggest an exemption for buy-to-let 

where the property will be managed by registered letting agents who 
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ensure compliance with all PRS legislation.  The relief could be given by 

refund once the compliance is demonstrated. Relief could also be provided 

where rent levels do not exceed 110% of LHA rates.  All bodies whose 

main purpose is the provision of housing or support to people with housing 

need should also be relieved of the supplement. 

 

42.  SFHA are concerned that relief is extended to housing association 

subsidiaries and other bodies providing homes for midmarket rent or 

shared ownership and equity.  Such schemes are only viable with a 

housing association grant or local authority provision of land at nil cost so 

LBTT supplement will impose a cost on the public purse.  This runs 

counter to the SG's ambition to provide 50,000 affordable homes over the 

next five years. 

 

43.  Student accommodation featured in submissions by AREF, SPF and 

others. Halls of residence are not residential property for LBTT but other 

student accommodation is.  Purpose built student accommodation is 

generally unsuitable for purchase as a home and is often owned by 

institutional or other large investors. Additional cost to the proprietor may 

lead to increased rents and a restricted supply. A general relief for such 

purpose built student accommodation was suggested.  Alison Louden 

suggested that this relief should extend to a property where the owner 

lives in it jointly with the tenants such as a student sharing with other 

students.  For the multiple purchase test the LSS query whether student 

accommodation would be better dealt with by counting the number of 

occupants rather than the number of dwellings. 

 

44.  A number of respondents including the ICAEW consider that there is need 

for relief where a property portfolio is reorganised without change of 

ownership, as for example, where an individual transfers property to a 

company owned by him or between companies owned by him. There may 

be good commercial reasons for such reorganisations from time to time 

and they remove no property from the market, so there is no policy reason 

to discourage them. To prevent abuse, the ICAEW suggest that the relief 
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should be withdrawn if the transferee company is sold to an unconnected 

party within, say, 12 months and where there is a sale of some of the 

shares, a proportionate withdrawal. 

 

45.  Several respondents, including the CLA, suggested that such a relief 

should be extended to sales of let properties between landlords on the 

grounds generally that no property was removed from the homebuyer's 

market. If such a general relief is too wide, then it should be given for 

holiday letting property changing hands as such property contributes to the 

local economy and also for houses in multiple occupancy which are 

unsuitable for first time buyers. E&Y and the ICAEW suggest a complete 

exemption for dwellings used as furnished holiday lets given their 

contribution to the economy.  As there are already strict rules for 

determining whether a property is a furnished holiday let the scope for 

avoidance would be minimal. 

 

46.  Given the policy aim to increase the number of homes available for 

purchase, several respondents suggest relief for purchases of properties 

that have not been purchased or are not suitable for purchase as a home. 

Candidates for this exemption might be houses which have stuck on the 

market for six months or more, houses that have been unoccupied for a 

year or more, those where significant refurbishment is require to bring 

them up to standard and houses that do not qualify for mortgage finance 

for whatever reason. Indeed, such reliefs would act as an incentive for 

those with the finance and skills to bring properties back into the housing 

stock. 

 

47.  Given the stimulus to construction from buy-to-let purchases of new build 

properties, the CLA, RICS, Jonathan Gordon and others suggest a blanket 

relief from the supplement for new build purchases. This will not remove 

any existing homes from the market and by stimulating construction may 

increase the number of homes available for purchase.  HFS agree with 

this and believe that new build for buy to let or holiday homes are 

additional properties which remove none from the market place. They 
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mention in particular new build homes purchased as holiday homes.  They 

remove no properties from the market place and bring development and 

potentially population growth to rural areas. 

 

48.  The treatment of non-natural persons (mostly companies) differs from that 

of natural persons.  The latter are liable to supplement on their second 

property while the former are liable on their first.  E&Y suggest that non-

natural persons could be put on an even footing by charging only on 

second and subsequent properties unless the non-natural person is 

connected to a natural person or other non-natural person already owning 

a dwelling.  Section 58 of the LBTT(S)A 2013 contains a definition of 

connected which could be used. 

 

49.  Both for companies and individuals the legislation will charge supplement 

where a residence is purchased in the course of business.  LSS consider 

that relief should be given where the property is for business use other 

than in the course of investment or trading.  This would exempt the 

provision of job related accommodation for employees, for example.  

McCash & Hunter specifically mention that imposing the charge on 

properties purchased to house workers will be a disproportionate burden 

on local, family owned businesses and SLE are concerned at the potential 

cost to farmers and farm partnership.  They consider that work related 

accommodation owned and provide by an employer should not be counted 

for the purpose of the supplement. 

 

50. The intention appears to be that a property purchased by a partnership will 

be liable for supplement if one partner already owns another property.  

The CIOT and LSS suggest that relief should be considered where the 

property is purchased by the partnership for the residential use of an 

employee as a condition of their employment or otherwise for business 

use (other than in a property business).  ICAEW consider that the 

circumstances of each partner should be considered individually and 

supplement applied to each share appropriately. 
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51.  Contrary to SG's proposals ICAEW see no logic in treating married 

persons, civil partners and cohabitees differently to other individuals. 

Likewise, the proposed treatment of joint owners is unfair and supplement 

should be charged only on the share of those holding other property as set 

out in the following paragraph.  Joint ownership is often driven by 

necessity, for example lender's requirements, not choice. 

 

52.  A number of respondents referred to the need for relief where the 

supplement falls due as a result of another joint owner having other 

residential property. As the CIOT, E&Y and ICAEW note, where there is a 

joint purchase, the likely position is that supplement will be charged where 

any of the purchasers own another property, even where one or more of 

the purchasers is buying their main and only residence. This seems 

inequitable to the latter purchasers.  Potential reliefs could include limiting 

the supplement to those purchasers who hold another property (with 

perhaps a de minimis equity proportion below which there would be no 

charge) or exempting the purchase, or their proportion of the purchase, 

where one of the purchasers is acquiring a new or replacement main 

residence. A targeted anti-avoidance rule might be required for this relief. 

Other proponents of this relief, the CLA and others, refer particularly to first 

time buyers and highlight the case where a family member is helped to 

buy their first home with the funder having a joint share in the property. 

Such help for first time buyers is in alignment with the SG's policy objective 

for the legislation. 

 

53.  LSS suggest that care needs to be taken with drafting when dealing with 

multiple owners. Joint and common ownership are different in law.  Joint 

ownership arise where there is more than one owner but their interests are 

indivisible and cannot be dealt with separately. With common ownership 

each owner has a separate interest and can deal with it separately.  With 

both types of multiple ownership it seems unfair that the circumstances of 

one results in a tax charge on the other and they similarly illustrate this 

with the case of a parent assisting a young person acquire a main 

residence.  If the parent has other property interests their 10% share in the 
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property can result in supplement being charged on the young person's 

90%.  They suggest that each owner's interest should be dealt with 

separately for the supplement. 

 

54.  A de-minimis rule is also proposed by E&Y where an individual holds a 

small interest in a property.  Such a situation may occur, for example, 

where a property is inherited jointly with a number of other beneficiaries 

and cannot be sold without agreement of the other joint owners. Without a 

de minimis rule an individual would be unable to acquire their own main 

residence without paying the LBTT supplement.  They also propose a 24 

month period during which inherited property does not count as owned by 

the beneficiaries.  There may differences of opinion amongst the 

beneficiaries which delay the disposal of the property.  Without this the 

beneficiaries may be liable to supplement on the purchase of what is in 

reality their only dwelling. 

 

55.  A particular case of joint ownership is where a purchaser buys an interest 

in a property, taking joint ownership with the existing and continuing 

occupants. The CIOT note that this situation will need to be considered.  

Will the circumstances of all the owners be relevant for supplement? For 

example, it would seem inequitable if the incoming buyer owns no other 

properties but is charged supplement because a continuing owner does. 

 

56.   A number of respondents consider that relief will be necessary for a 

separated spouse or partner who purchases a main residence while 

retaining an interest in the former family home. Adrian Alderton points out 

that, without relief, the existing family home may have to be sold with 

possible further upset to children. The proposal is that married couples 

and those in civil partnerships will only be entitled to one main residence 

between them. Where the couple are separated, the CIOT and LSS point 

out a potentially conflict with the factual test of main residence as the facts 

in the case of each party may point to different main residences.  Unlike 

CGT, where a couple are treated separately for tax from the tax year after 

the one in which they separated, the intention for LBTT is to continue to 
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treat them as a couple until there is a court order or formal deed of 

separation.  This may lead to a separated spouse or partner being 

charged supplement on the purchase of a main residence simply because 

the separation formalities have not been completed. 

 

57.  McCash & Hunter are concerned at the possible impact on property 

bought on trust for another, for example, parents purchasing a property for 

a disabled adult child.   

 

58. ICAEW finds it iniquitous that an individual who is charged supplement on 

the purchase of a property is charged on the full value of the property 

being purchased (which may be their intended main residence) while the 

charge results from some actual or attributed interest in a much lower 

value property. As noted in paragraphs above, a charge may arise 

because of an interest attributed through others or through joint ownership, 

perhaps unsought but acquired through inheritance.  In such 

circumstances, they suggest that taxpayers have the option to limit the 

amount charged to supplement to the value of the other property interest, 

and where there is more than one such, to the highest value one. 

 

59.   If the policy objective is to release property to the Scottish market, Adrian 

Alderton considered that ownership of one property outside Scotland could 

be disregarded for the additional property test without undermining this 

objective.  Edward Conway suggests that the supplement should not be 

charged on those who buy one holiday home or apartment. 

 

60.  There are concerns that the relief for a replacement main residence is not 

comprehensive enough. Barry Burton, who owns rental property, himself 

lives in rented accommodation.  If he achieves his ambition to buy a home 

for himself he would like to think he and others like him would not be 

charged supplement.  Currently the legislation only exempts the buyer 

from the supplement if the buyer both owned and has disposed of his 

previous main residence. LSS  and PwC note the unfairness of situations 

like Barry's and recommend that all purchases of main residences be 
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exempted from the charge. RICS note that someone in rented 

accommodation may inherit a property and before they have succeeded in 

selling it they buy a main residence and fall liable to LBTT supplement. As 

property can take some time to sell, they consider relief should be given.  

This circumstance would be relieved by a general exemption for the 

purchase of a main residence.  ICAEW note that it should be made explicit 

that the main residence relief will apply where an individual acquires an 

additional interest in their current main residence.  

 

61.  As currently drafted the buyer of a property is not charged supplement if 

they intend to use the property as their only or main residence and have 

disposed of another property, which was their only or main residence, 

within the previous eighteen months. If at the date of purchase they still 

own their former or main residence, they will be charged supplement but 

will be able to claim repayment if the former residence is disposed of 

within the following eighteen months. One respondent finds himself in 

precisely this position.  Having concluded missives to sell on 15 January 

and made his financial arrangements at a time when both he and his 

solicitor were unaware of the proposed supplement, he will now be unable 

to sell his former residence in time and will be forced to carry the 

unexpected cost of the supplement until he does so. He suggests a grace 

period of eight weeks from the later of 1 April 2016 or the effective date of 

purchase, if later, for the disposal of the former main residence.  He also 

suggests that the period within which the supplement can be reclaimed 

should be 30 months. This would allow those who have re-mortgaged their 

original home to fund purchase of their new home time to sell the original 

home without incurring early repayment charges on the re-mortgage. 

 

62. The CIOT believe that legislation as drafted exposes a purchaser to 

uncertainty as the timing of the sale of the former residence is outside their 

control and to potential financial hardship if the intended sale fails to 

complete in time. This risk could be sufficient to put people off moving 

home. To mitigate this LSS suggest a 30 day grace period from the 

effective date of the purchase to complete the sale of the former residence 
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on the grounds that this will reduce the number of cases where the 

supplement is due as a result of unforeseen circumstances. 

 

63. ICAEW, E&Y and KPMG have similar concerns and consider the charge 

but repay, copied from the SDLT provisions, particularly onerous in 

Scotland where missives committing the parties to the transaction are 

typically signed well before the entry date. Somewhat similar to the 

proposal in the previous but one paragraph, they, together with the CIOT, 

propose targeted relief for home-buyers who have no intention of owning 

two properties simultaneously. Most such may not have to pay in the end 

but nevertheless they must take the risk into account.  An anti-avoidance 

measure would be to require disclosure of the property to be sold and give 

a time limit for selling before supplement becomes due.  CIOT suggest 

three months but E&Y suggest 18 months with RS issuing an assessment 

for the supplement if they have not been notified of the sale of the former 

main residence by that time. Interest could be charged back to the date of 

the original purchase. PwC go further and suggest that on application a 

deferral of up to 3 years should be allowed. 

 

64.  Pinsent Masons make the point that it more common in Scotland to 

arrange a bridging loan and have an overlap in ownership. The SDLT 

proposals for payment and reclaim will lead to an unacceptable cash flow 

cost and are not suitable for Scotland.  Similar to the LSS proposal above 

they suggest a 30 day grace period to cover the overlap. If sale has not 

been completed after 30 days, payment of supplement will fall due with 

repayment made on a sale within 18 months 

 

65. E&Y draw attention to not uncommon circumstances where an employee 

is required to go on secondment for 18 months or more and while doing so 

lives in rented accommodation.  At the end of the secondment, they may 

be posted to a new permanent location. Under the legislation as drafted, 

they will suffer non-repayable supplement if they buy at their new location 

before selling at the old. Repayment will not be possible because they 

have not lived in the former home within the previous 18 months. Similarly, 
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if they sell before buying but they own another property, they will be 

charged supplement on their new home because they will not be replacing 

a main residence within the definition. E&Y propose that a property be 

treated as a main residence under conditions similar to those used for 

CGT private residence relief [s. 222B TCGA 1992].   

 

66. This appeal is echoed by Gareth Jones who highlights, from his own 

experience, the particular issues facing military personnel and requests 

that military exemption be granted and that main residence status is not 

lost while living in service accommodation, even if this is for a number of 

years.  The CGT principle residence rules make such allowance. More 

generally, ICAEW consider that there should be a general relief for 

individuals relocating for work or business reasons as the hardship is the 

same where someone coming to Scotland for work or employment 

reasons is charged supplement because they have not disposed of their 

residence at their previous location. 

 

67. The NAEA point to circumstances where work requires someone to live in 

one location, say during the week, while at weekends they return to the 

family home.  Some consideration should be given to these circumstances 

in the definition of main residence and some relief given to buyers of a 

second property in these circumstances. 

 

68.  ICAEW consider that it should be made clear that a gift of property is 

exempt from supplement as a gifted property does not involve competition 

with home buyers in the open market and it is also unfair to charge tax on 

a gift of property. This relief should extend to circumstances where the 

donee assumes responsibility for a mortgage or other charge over the 

asset. They outline appropriate anti-avoidance measures. 

 

69.  A number of respondents found themselves in the position of being 

committed to transactions but unable to obtain information post 16 

December 2015 to guide them on potential liabilities. Members of HFS 

also reported signature of missives being delayed because of lack of 
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certainty. A submission from Mrs Mahri Tawse, and she is not alone 

among the respondents, highlights circumstances where a deposit was 

made on 15 November 2015 on a new house, to be their main residence 

with her husband a first time buyer, missives were exchanged on 7 

January 2016 and completion date is expected to be 29 April 2016. Their 

initial intention was to rent out the flat belonging to her in which they 

currently live. The flat was re-mortgaged in mid 2015 with a view to this 

and will be subject to early repayment penalty if sold before 2020.  Post 16 

December the only information on their circumstances they could find was 

on the LBTT calculator which appeared to suggest that they would have 

no liability to supplement as they were purchasing their main residence. 

With the publication of the Bill on 28 January it appears that they will suffer 

supplement on the purchase of their main residence, despite her husband 

being a first time buyer, because they entered into the contract after 16 

December 2015 and cannot dispose of the former main residence without 

financial penalty.   

 

70. In the light of the absence of information as to how the tax would work, 

PwC suggest that the transitional provisions should be relaxed, perhaps by 

exempting transactions where the contract was entered into prior to 28 

January 2016 when the outline of the provisions became clear.  

Alternatively, HFS suggest that transitional relief should apply where a 

property was reserved prior to 16 December 2016 and will not complete 

until after 1 April 2016.  LSS suggest that the period for disposal of the 

former main residence should start with the implementation date, 1 April 

2016. Given Scottish conveyancing  practice, they suggest that transitional 

relief should be given where an offer has been made and accepted in 

principle before 16 December 2015 even if missives were concluded after 

that date. 
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The potential for tax avoidance under the supplement and how this 
should be addressed. 

71. The CIOT point out that the inclusion of exemptions and reliefs provides 

more opportunities for tax avoidance.  The order in which properties are 

purchased may have an impact on whether supplement is due so that a 

purchaser with greater resources may be able to plan transactions in the 

appropriate order while someone with lesser resources may be unable to 

plan and will pay supplement. A simple example of this might be:-  

a. Mr A lives in flat worth £100,000; he buys a house worth £300,000 

to move into and his elderly mother moves into the vacated flat; 

LBTT supplement  £9,000:  

b. Mr B lives in a house worth £300,000 and buys a flat worth 

£100,000 for his mother to live in; LBTT supplement £3,000.  

  

72.  Properties situated outside Scotland and indeed outside the UK may be 

relevant factors in determining whether the supplement is payable. The 

purchaser may be neither resident nor domiciled here. Both the CIOT and 

SLE query how RS will effectively police declarations of ownership of 

properties overseas. Ownership of property in some countries is not easily 

identified and RS will have to relay on self-declaration. The CIOT note that 

inclusion of purchases of residential properties by companies and similar 

entities is a key anti-avoidance provision and they consider that the 

proposed extensive deeming provision in connection with trusts will help 

address avoidance routes as will the GAAR. 

The likely impact of forestalling. 
 

73.  It is notable that many respondents interpreted forestalling as implying a 

postponement of the introduction of the LBTT and welcomed the impact in 

terms of time for consultation, development of the legislation and evidence 

gathering. 

 

74. The CIOT do not claim to be property market experts but they would 

anticipate a surge in the purchases of second homes and buy to let 
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properties prior to April 2016.  A letting agent, Barry Burton, reports that 

some clients, already considering disinvesting because of forthcoming 

income tax measures, have now put their properties on the market looking 

to make a sale before 1 April 2016. ICAEW anticipate forestalling and 

suggest that the forestalling apparent in 2015 on the introduction of LBTT 

may provide the best indication of what to expect.  

 

75. KPMG believe that forestalling will take place with a possible spike in 

property prices and buyers over extending themselves.  They suggest that 

SG mitigate the dangers of forestalling by extending the lead in time.  This 

would result in a short period when the 3% SDLT supplement would apply 

in the rest of the UK with no supplement applied in Scotland possibly 

leading to some increased investment in Scotland.  But it would allow for 

proper consideration of and consultation on the legislation and allow the 

SG to learn from the mistakes in the SDLT measures. The SG should not 

under-estimate the complexity of introducing the supplement and 

implementing it in a proportionate manner that achieves its objectives. 

They strongly advise against the current proposal to introduce this 

legislation without a full consultation process involving all stakeholders.  

Any other comments you may have on the proposed supplement 

76. The Head of Residential Property at Lindsays, writing 10 weeks before 1 

April 2016 provides a long list of the type of question clients were asking 

and which could not be answered.  He considers that many transactions, 

and not just those relating to holiday homes or buy-to-let will be put on 

hold because of uncertainty with the likelihood that the property market will 

be distorted and possibly damaged. Detailed regulations are urgently 

required. 

 

77. ACC believe that this legislation could provide an opportunity to transfer 

collection of LBTT to local councils to increase revenue raised and spent 

locally. They also have an issue with a shortage of key public sector 

workers largely due to the locally high cost of housing and believe that 
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LBTT reliefs might be a way to attract key workers to Aberdeen. 

 

78.  ALACHO strongly recommend that, if the supplementary LBTT charge is 

introduced in April as proposed, then there should be an early, 

comprehensive review of the impact of this on the housing market both 

nationally and locally.  The income from supplementary LBTT should be 

reserved for additional investment in affordable housing to mitigate 

unintended consequences. 

 

79. The CIOT note that, in respect of the proposed 18 month window for the 

replacement of a main residence and where the former residence was sold 

before 1 April 2016, thought needs to be given to when the period 

commences. Should the period commence with 1 April 2016 or with date 

of the disposal of the old residence?  The latter might be inequitable if the 

sale was before the announcement of the supplement (until the legislation 

was announced there could be no inkling that a clock was running). Also 

there is an issue with the definition of main residence. It is intended to be 

factual, unlike CGT where there is an option to elect one's main residence. 

This is a possible source of confusion and taxpayers resident in Scotland 

will also have to consider their statutory residence status for UK income 

tax and their Scottish taxpayer status for SRIT both of which raise question 

of where one is mainly resident.  Clear guidance will be necessary on the 

differing rules in each case. LSS and E&Y likewise emphasise the need for 

RS guidance on how main residence will be interpreted. 

 

80.  E&Y ask for clarification of the interaction between the supplement and 

taxation at non-residential rates where six or more dwellings are 

purchased in one transaction.  The interaction with multiple dwellings relief 

also needs clarification.  The ICAEW suggest that all existing LBTT reliefs 

should be explicitly extended to the supplementary charge to ensure that 

there is no conflict. KPMG also seek confirmation that existing LBTT reliefs, 

such as those in Schedule 4, will continue to apply for the supplementary 

charge. 
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81. The CIOT recommend that the respective roles and responsibilities of 

purchasers and professional agents are clarified and the administrative 

arrangements thought through as policy develops. RS should consult 

widely on operational guidance and the refund mechanism must operate 

smoothly to avoid taxpayers suffering additional finance charges through 

delay in processing claims. One option would be a provision to put the 

intention to reclaim in the original LBTT return thereby giving RS advance 

notice. 

 

82. They note that the policy design being followed seems to stem from the 

SDLT proposals.  Scottish property law is significantly different from the 

law in the rest of the UK and must be taken account of in the drafting. For 

example, in Scots Law ownership does not transfer until the point of 

registration with the Land Register.  Where it is necessary to determine 

whether more than one property is held at the end of day it must be 

specified whether ownership of property in other jurisdictions is determined 

on Scots Law principles or under local law. 

 

83.  ICAEW consider it important to define additional property and offer a 

definition.  It is not immediately clear why they do so as the term is not 

used in the Bill, but only in the accompanying documents.  However, they 

do highlight an important point where two dwellings are acquired in one 

transaction and there are no other residential property holdings.  The Bill in 

clause 2(1)(c) effectively excludes supplement on the whole transaction 

where the buyer is replacing a main residence.  In such circumstances, 

supplement should be due on the consideration attributable to the dwelling 

which is not the intended main residence.  As a larger property may 

contain a granny flat, stable block accommodation or similar, some 

consideration of what constitutes a separate dwelling may be necessary.  

 

84.  LSS note that properties with a market valuation of less than £40,000 do 

not count as a dwelling owned by a person.  They ask whether this will 

require a valuation each time there is subsequent transaction with the 

attendant cost that implies or whether it effectively means that the property 
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originally cost less than £40,000.  Also on the subject of ownership, the 

legislation should specify that a person will be regarded as ceasing to own 

a property for the purposes of the supplementary charge once the effective 

date of its sale has occurred. Similarly, the effective date of a purchase 

would be the appropriate point at which to regard a property as becoming 

owned.  In strict land law terms, ownership is determined by entry in the 

Register of Sasines or Land Register and the timing of the removal of a 

name from the register is beyond control of an individual or their solicitor. 

 

85.  LSS raise various concerns over the drafting of the provisions for trusts 

and mixed purchases. They also query who will have the competence to 

decide whether an interest in a foreign property is equivalent to ownership 

in Scotland. 

Appendix - abbreviations used 

ACC Aberdeen City Council 

ALACHO Association of Local Authority Chief Housing Officers 

AREF Association of Real Estate Funds 

CGT Capital Gains Tax 

CIH Chartered Institute of Housing 

CIOT  Chartered Institute of Taxation 

CLA Council of Letting Agents 

HFG Homes for Good 

HFS Homes for Scotland 

ICAEW Institute of Chartered Accountants in England & Wales 

LA Local Authority 

LHA Local Housing Allowance 

LBTT Land and Buildings Transaction Tax 

LSS Law Society of Scotland 
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NAEA National Association of Estate Agents 

NSND Non Savings, Non Dividend 

PRS Private Rental Sector 

REIT Real Estate Investment Trust 

RS Revenue Scotland 

RSL Registered Social Landlord 

SAL Scottish Association of Landlords 

SDLT Stamp Duty Land Tax 

SFHA Scottish Federation of Housing Associations 

SG Scottish Government 

SHIP Strategic Housing Investment Plan 

SLE Scottish Land and Estates 

SPF Scottish Property Federation 

SRIT Scottish Rate of Income Tax 

 


